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experience in practice, have made him so eminently successful as a trial 
judge— will be greatly missed. 

Mr. Gustav Stein, of the class of 1902, a member of the first board of edi- 
torial assistants of this Rbvibw and of high rank as a student, has been 
appointed instructor in the course in Conveyancing. 

It is gratifying on many accounts, to note in passing that the attendance 
equals, and bids fair to exceed, that of previous years. 

A readjustment of some courses of study has been made in consequence of 
the changes noted above. 

Professor Lane will conduct the senior course in Constitutional Law and 
Professor Bogle that in the Science of Jurisprudence. Professor Bates will 
take the senior courses in Wills, Public Officers, Public Corporations and 
Extraordinary Legal Remedies, and the first year course in Sales. Professor 
Thompson has made changes in his course in Real Property, and will use Tif- 
fany's recent work as a text, while his course in Torts will be taken by Pro- 
fessor Wilgus, so that Torts will occupy two hours throughout the year under the 
latter's tuition. Professor Wilgus will also take Private Corporations for the 
entire year as a two hours' course. Assistant Professor Sage will conduct the 
senior course in Taxation, formerly in charge of Professor Mechem, and the 
first year course in Domestic Relations, in addition to his courses of last 
year. 

Concerning the Michigan Law Review — for which Professor Mechem 
has done so much — we will merely say now that it is the intention of the fac- 
ulty to maintain its high standard and to fulfill the design set out in its first 
number. 

Sir Frederick Pollock's Visit to Michigan. — It was our privilege to 
have Sir Frederick Pollock with us as Special Lecturer during the week begin- 
ning October 5th. Our readers will be glad to learn that in the next issue of 
the Review we shall publish in full two of the lectures delivered on this 
occasion ; these two being in many respects the most valuable and interesting 
of the course. 

The lecturer's general theme was The Expansion of the Common Law, 
and the several lectures were respectivelyentitled: 1. The Foundations of 
Justice, 2. The Scales of Justice, 3. The Sword of Justice, 4. The Law of 
Reason — (a) The Law of Nature and of Nations (b) Natural Justice in the 
Common Law. It is this last discourse, which as delivered, Sir Frederick 
divided into two lectures, that will appear in our next issue. 

Throughout the lectures the enduring quality of fundamental principles 
was emphasized. In the first lecture it was shown how our law has develop- 
ed by a steady progress upward. With its continuous history of more than ten 
centuries it has adapted itself to the settlement of the ever- increasing legal 
questions arising in ourcomplex civilization. The more ancient Roman law 
has encountered catastrophies in the course of its development, while the com- 
mon law has continued its unbroken course through political revolutions and 
dynastic changes. No tyrant has dared lay hands on it — and in the days 
when no one knew just who was king this law still held its own. 

And the history of our courts has been continuous. While Judges have 
through seven centuries improved both law and procedure, they have felt that 
they were not stating a new system. 
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In one sense our law is the same as the law of the time of Edward I., and 
in another sense it is not the same. Were a modern lawyer put back into the 
strange land of twelfth and thirteenth century law he would find few of the 
now familiar conditions of administrative justice — few familiar documents, 
very little of a judge, nothing of a jury, no professional advocates. There is 
little evidence in the modern sense ; the persons who swear are not witnesses. 
The hundred court or the county court will seem more like a disorderly public 
meeting than a court of Justice. Yet from the early rudiments of that period 
our common law has been developed. It has come down to us without a 
break. From the 13th century to the middle of the last no measure in our 
legal system's history is so revolutionary in form as the introduction of "code 
pleading" in America or the Judicature Act in England. 

The sheriff — older than the Norman conquest — is still with us, though his 
judicial functions have disappeared. In certain parts of America to-day the 
performance of the sheriff 's duties require personal courage and activity — as in 
the times of our ancestors' simplicity. 

Criminal procedure has changed, yet the grand jury is still much what the 
assize of Clarendon made it. 

How shall this combination of diversity with continuity be explained? 

Is our law like an old house that has never been pulled down, but has been 
enlarged aud altered by successive tenants? Is there not rather to be discov- 
ered, beneath all the confusion of detail, a real organic energy of growthl 

Under the rude and inadequate forms of the ancient popular courts we 
shall discover principles of lasting value, which are still at the very foundation 
of our judicial system and of our public law. 

The first of these principles is that courts of justice are public. Earlier 
courts were little more than public meetings ; but we have kept them public. 
This publicity has its drawbacks, but the principle is well established, and 
publicity is worth more to society than it costs. 

Another point of procedure, of ancient origin is that the parties are them- 
selves responsible for the conduct of their cause. Litigation is a game, the 
court is umpire only, and the players must know the rules of the game at their 
peril. The rules will be declared by the court as may be necessary and the 
parties may not offend against the rules of pleading laid down. 

The court, moreover, will not make inquiries to find out things for itself — 
its function is to hear and determine according to the proofs. Judicial notice 
may be taken of certain things, but in the main it has nothing but what is set 
before it by the parties. This governing rule might be called the rule of neu- 
trality. Common law ideals prevailed in criminal as well as civil law as to 
the burden of proof. And as the state is plaintiff in criminal practice, the pre- 
sumption of innocence favors the prisoner. It may seem illogical that one 
who is deemed guilty by a grand jury should be presumed innocent, but the 
grand jury may be viewed from the opposite point of view, since one of its 
important functions in our time is that of stopping unsustainable complaints. 

Further, the court itself shall administer and interpret its law; it must 
find its own law for every case, "for there is no other than that which is 
declared to be law by the court." Interpretation is a strictly judicial func- 
tion with which neither the executive power nor the legislative has aught to 
do. This ancient tradition of the common law is still in full force on both 
sides of the Atlantic. 
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Moreover judicial interpretation of the law is the only authoritative inter- 
pretation. This principle, foreseen in the thirteenth and settled in the fif- 
teenth century, gives our jurisprudence its most peculiar and striking charac- 
ter ; so far as the particular case is concerned this may seem obvious enough. 
Positively, the court is there to decide and must arrive at a decision; nega- 
tively, no other authority has any right to interfere— this, perhaps not 
quite so obvious, may be shown to be the rule in nearly all civilized jurisprud- 
ence. A superior court's opinion stands upon an entirely different footing; 
the historical reason for this is a little obscure, unless it be due to the con- 
solidation of royal jurisdiction and the administration of justice by the king's 
judges on a uniform system throughout the country. The law of the thir- 
teenth century was judge-made law in a fuller and more liberal sense than the 
law of any succeeding century has been. 

An established supreme judicial power at the king's judgment seat devel- 
oped the principle that there should be no immunities or privileged law for 
the king's servants — there could be no claim that the acts of the state should 
be above the law of the land. 

Summarizing the first lecture, Sir Frederick said: "Courts of Justice are 
public; they judge between parties, and do not undertake an official inquiry; 
the court itself is the only authorized interpreter of the law which it adminis- 
ters ; and there is no personal or official privilege opposed to its jurisdiction , 
These are the principles of which we find the rudiments in the earliest justice 
of our ancestors, which was maintained and developed through all political 
vicissitudes in English history, and crossed the Atlantic with the institutions 
and traditions of the mother country; and which still distinguish the adminis- 
tration of the law in every quarter of the world and every jurisdiction where 
the Common Law has taken root." 



The Second Lecture — The Scales of Justice — dealt with the ques- 
tion, how did the King's justice become popular justice? 

The early popular courts were incompetent to adapt themselves to a new 
state of society, and after the thirteenth century sank into insignificance. No 
system of national justice could come out of them. Fortunately for the 
development of our common law, the king's courts supplanted them. For 
smaller matters there were some courts of private jurisdiction, enjoying pow- 
ers of lower degree, and there was the privileged jurisdiction of cities and 
boroughs. The procedureand methods of the King's judges became the gen- 
eral model. Throughout the formative period of the common law, it was the 
rule' that "what the superior courts are doing to-day, will be done by the 
inferior courts on some morrow not far off. Royal justice is the predominant 
and directing justice. The question now before us is how it became truly 
national, and preserved the substantial good points of ancient Germanic pol- 
ity, while it discontinued the obsolete forms." 

The task was no common one — that of nationalizing the common law. If 
we would realize the mediaeval beginnings of the King's justice, we must not 
think of the everyday executive process of the sheriff's office, but rather of a 
requisition for federal troops. The King's justice was a higher justice, not 
conceived at first as meant for common occasions or common men. 

There were developed Parliament and the Year Books, and attempts to 
introduce into England the continental Roman system failed : a failure indi- 
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cative of English barbarism and provincialism, but with the development of 
Parliament and Year Books, the seeming barbarism is justified. They bear 
witness to the depth of national sense and tradition — though, at the time, 
probably no one realized that he stood at the parting of the ways. Some- 
times it is a gift rather than a defect not to see too far or too wide, at once. 
"Not otherwise did we rise to the heights of our destinies in India; not 
otherwise have these states added a large, unwritten chapter to their consti- 
tution, a chapter still exceedingly hard for the wisest to read.*' 

The founders of the common law worke,d faithfully for what they could 
see, "and were rewarded beyond all reach of vision." It is difficult to explain 
this fully. It was felt or judged that the King's regular jurisdiction would be 
acceptable and stable only so far as it represented the spirit of popular jus- 
tice. Extraordinary jurisdiction succeeds only by becoming ordinary ; and 
right must be done according to fundamental ideas of English justice. 

If we are to fix a point where the royal jurisdiction becomes ordinary, it 
would seem to be given by the issue of writs in set form to any subject who 
will pay the fee — for a date, there is none better than that of Magna Carta. 

Royal justice must conquer the ancient jurisdictions on their own ground. 
Intimately connected with central authority, the system of justice was 
brought near to the suitor, and the just x ces of assize did more thau any for 
the advancement of superior jurisdiction. 

The King lost much of his power by the establishment of courts at West- 
minster. But the King and his Council might still be called upon for extra- 
ordinary justice. And the formation of the Court of Chancery was an exer- 
cise of the King's residuary authority — not exhausted by the establishment of 
superior central courts. But the Chancellor had no individual judicial func- 
tions before the middle of the fourteenth century— except as one of the Coun- 
cil — and, till the latter part of the fifteenth century, cases of what we should 
call equitable jurisdiction continued to be taken to the Council. In 1614 it 
was settled that, as the King had delegated his common law jurisdiction to the 
courts at Westminster, and for certain purposes to the Chancellor, so he had 
delegated his jurisdiction to do equity to the Court of Chancery. Yet, even 
in Blackstone's time, modern equity was in its infancy. While in the course 
of its development chancery had to make concessions to the spirit of the com- 
mon law in its procedure, a striking exception to the general course is the 
power of the Court of Chancery to examine parties on oath — a power unlike 
any possessed by the King's Bench or the Common Pleas. But the court has 
lost its own inquisatorial powers. The court's inquisatorial powers became 
the plaintiff's right to discovery. 

The jurisdiction of the King took another specialized form in the court of 
requests or of conscience, the poor man's court of equity for the speedy and 
easy recovery of small debts. Having come into conflict with the judges of 
the Common Pleas, it perished, and though revived in the time of Charles I., 
it soon ceased to exist. The Palace court is well depicted in Thackeray's 
"Jacob Homnium's Hoss," "a new pallice court chant," by "Pleaceman 
X." It was abolished in 1849. 

Jurisdiction belongs to the judge, and Coke declared that the King cannot 
in his own person judge any case. 

The judge construes the acts of Parliament. The judicial function is quite 
distinct from the legislative function; so marked is this, that we seethe 
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House of Lords as judges, criticising acts which they as legislators had made. 
Such is the outcome of the ancient principle that the court finds its own 
law. 



The Development of Criminai, Law was treated in the third lecture: 
The Sword of Justice. 

The development of criminal law closely resembles that of civil jurisdic- 
tion. At first the King's power is reserved for occasions of special urgency, 
but as government is consolidated, resort to the King's justice becomes more 
common until it becomes the rule, and the methods of the old popular courts 
are superseded. Extraordinary remedies become ordinary. 

The extraordinary jurisdiction of the King's Council sitting in the star 
chamber — "Criminal Equity" — is considered analogous to the jurisdiction of 
the Chancellor in civil matters. Therefore, the "Council sitting in star 
chamber" — a name, by the way, simply denoting a chamber decorated with 
stars — like the Chancellor in his court, dealt with offenses for which there 
was no adequate remedy otherwise in ordinary courts, and partly also with 
those not punishable otherwise at all. The Court of Star Chamber was for 
many years useful and popular, but failed to perform its proper functions 
when it became an instrument of political persecution. It does not appear 
that the absence of a jury was complained of, nor were objections made to 
questionings by the court. Its sentences were severe, yet so were penalties 
inflicted by parliament. Down to the end of the sixteenth century the star 
chamber bad useful functions, and was not unpopular. Tyrannical persecu- 
tion brought it, however, into disrepute, and in 1640 it was abolished. The 
charges against it were three: the invention of new offenses, the infliction 
of heavier punishments than were authorized by law, and the introduction of 
arbitrary power. 

The Court of King's Bench, after the restoration, assumed, without objec- 
tion, such parts of the star chamber jurisdiction as were of general utility, 
besides general censorial power over publications. This quasi-judicial con- 
trol of the press seems to be the chief historical origin of the modern law of 
copyright. 

The growth of the star chamber and kindred jurisdictions coincides with 
the period in which the business and reputation of the common law courts 
were at their lowest point, and in which the Year Books came to an obscure 
end. 

Between the twelfth and the thirteenth centuries, the machinery of the 
King's peace, from the Court of King's Bench to the justice of petty sessions, 
was consolidated, out of powers originally special and extraordinary. By the 
end of the twelfth century proceedings in graver criminal cases wer e 
already in the King's hands, or largely under his control. Methods of proof 
were still archaic, though improving. 

The jury system developed, and finally triumphed in criminal as well as 
civil justice, but was not securely established until the sixteenth century, 
though the rule of a unanimous, rather than a majority finding, appears as 
early as the fourteenth century. During the formative period, the future con- 
stitutional importance of the jury trial was not foreseen. If the verdict of a 
majority had been accepted, it would have been impossible to stand out 
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against the King and the powerful sheriff. There must be a verdict of twelve 
men, so there were called to serve the least number that would suffice. 

It was the excessive zeal of royal officers during the Tudor period that 
really made the future of the jury. Henry VIII. and Queen Mary tried to 
make the jury their instruments; Sir Thomas Smith speaks of the punish- 
ment of the jury as tyrannical. From Mary's time, the function of juries as 
the voice of public feeling and their real powers, came to be understood. 
Juries became capable not only of guaranteeing the subject's liberty, but of 
contributing the priceless element of business knowledge and common sense 
to the development of the law in civil jurisdiction. 

The jury became an organ of social, and not merely of official justice — 
like the ancient county court and the hundred court. But, unlike the latter, 
is was free from archaic formalities, and so was capable of furnishing material 
for a true legal science. 

Yet more instructive is the history of the King's peace in its administra- 
tive branch. The King's protection originally is a matter, not of common 
right, but of privilege. Every man is entitled to maintain the peace of his 
own house — an ancient principle: "An Englishman's house is his Castle." 

As to the subordinate jurisdiction of the justices of the peace, it may be 
observed that the English justices of the peace have at most times been less 
official persons than any other royal officers in the world. Though their 
judgments have not always been free from bias, they have not been dictated 
by superiors ; they have not contributed so much to the development of the 
law as have the superior courts, except in so far as their action has been 
judicially confirmed in reported cases. The committing magistrate's court is, 
however, now as open and judicial as the court of quarter sessions or the 
superior courts. 

Our courts are strong, and we can afford to make them strong. They have 
an impregnable position, both defensive and offensive. 

There must be immunity of judges for their judicial acts — they cannot be 
sued for what is done by them, or said by them in their official capacity; they 
must have the power to punish for contempt— a principle probably growing 
out of the idea that to condemn the King's court was to condemn the King, 
an act meriting summary punishment. The Court of Chancery had origin- 
ally no other sanction to enforce its process than this. 



The Law of Reason, the concluding lecture, will appear in Sir Frederick 
Pollock's own words in our next issue, and to this lecture the foregoing out- 
line may serve as an introduction. It is understood that it is his intention to 
publish a volume containing this series of what may be called "American 
Lectures." 

It may not be amiss to recall some of our obligations to this scholarly man. 

His Principles of the Law of Contracts, Digest of the Law of Part- 
nership, The Law of Torts, and the recent work, The History of 
English Law, executed by him and Professor Maitland — though 
he says of it, "by far the greater share of the execution belongs 
to Mr. Maitland" — are, perhaps, more generally known among 
American lawyers than his other writings; though many a student has 
devoted profitable hours to Essays in Jurisprudence and Ethics, Oxford Lee- 
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tures, and The First Book of Jurisprudence. His Land Laws — a work of 
art — states clearly and exactly the principles of the law of real property: so 
clearly that any intelligent layman may comprehend them, so exactly that any 
lawyer may with profit review them. Students of political science and phil- 
osophy are indebted to him for his Introduction to the History of the Science 
of Politics, and Spinoza, His Life and Philosophy . His Introduction to the 
Lectures and Essays of William Kingdon Clifford is a touching tribute to the 
memory of a friend. 

While he is a learned man of letters, Sir Frederick is by no means a 
recluse ; he is much interested in current events, and is a close observer of 
modern institutions. 

Though he says his "mountaineering youth is past," he is still an expert 
fencer — as was demonstrated here. Of this somewhat neglected art, he 
writes: "I must add my voice to those of a long chain of authorities, medi- 
cal and other, to bear witness that the exercise of arms, whether in the school 
of the small-sword, or in the practice, more congenial, perhaps, to the Eng- 
lish nature, of the sturdier sabre, is the most admirable of regular correctives 
for the ill habits of a sedentary life." (Oxford Lectures, Etc., p. 298). 

He must still find some such corrective of advantage, for, with all else, he 
edits the Law Reports and The Law Quarterly Review. 



Corporations — Railroads — Stockholding Corporations — Com- 
binations in Restraint op Tradb and Commerce— Consolidation op 
Parallel and Competing Links.— The Great Northern Railway Co. of 
Minnesota, and the Northern Pacific Railway Co. of Wisconsin, with articles 
of incorporation filed in Minnesota, separately own and operate competing 
and parallel lines of railway from Duluth to Paget Sound, crossing the state 
of Minnesota. In 1901, these two companies purchased all the stock of the 
C. B. & Q. R. R. Co. ($108,000,000) for $216,000,000, for which the joint 
bonds of the Great Northern and Northern Pacific companies were issued, 
Secured by pledge of the Burlington stock purchased. The Union Pacific 
asked to be allowed to share in this purchase, and upon refusal, began to buy 
Northern Pacific stock, "intending thus to acquire a majority of that stock, 
and the control of that company, with its half interest in the Burlington sys- 
tem." J. P. Morgan & Co. then began the purchase of Northern Pacific 
common stock, and secured $15,000,000 thereof; thiswithwhat that firm, and 
the Great Northern people already owned gave a majority of the common 
stock; this stock carried with it the power to retire the preferred stock of the 
Northern Pacific at par in January of any year. Morgan, Hill and those hold- 
ing this stock determined to do so, and thereby defeated the purpose of the 
Union Pacific, which owned $37,000,000 common, and $41,000,000 preferred 
Northern Pacific stock. An understanding or compromise was effected whereby 
the Northern Securities Co. was organized in New Jersey with $400,000,000 
stock, to take over the shares of the Great Northern at $180 in Northern 
Securities stock for each $100 Great Northern, and $115 Northern Securities, 
for each $100 Northern Pacific, — the Union Pacific people to receive over 
$80,000,000 Northern Securities stock for their Northern Pacific holdings. 
At the time of suit, the Securities Co. had acquired 96 per cent of Northern 
Pacific, and 76 per cent Great Northern stock. 



